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Honorable ¥, L. Edwagds .
County Attorney N
victoria County %
Victoris, Texas '
Qpinion KNo. 0-4150
Dear Sir: Re: Payment of county attorneys
- who act as district attorneys.

Your letter of Ootober 14; 1941, requesting the
opinion of this department reads in part as followa:

"This lsetter is written in connection with
your Opirnion No. 0-3773, addressed to the Hon,
2d¢o. H. Sheppard. In that opinion, the depart-
ment held that ¥Mr, Martin could not draw his
salary as Distriot Attorney during his absencs,
and that there was no aveilable appropriation
for the payment of Diatrict Attorneys pro-tem,
We are in socord with your epinion on thosse
quastione, - - o S

%I now ask you to consider this question
from the standpoint of County Attorneys, who
20% in the absence of the District Attornsy

under Article 26 (CCP) as Amanded, which reads
as follows:

. weapt, 26, a0 ht attorneys shalli

f.attend the torms of ell ocourts in his
> below the _of dist

Inal cases under sxsmination or prosecution
in eaid count and in the absence of the
distriot a%togngz he aEgTI regrusent the
State aiongE or when requested, shell aid

[ strict attorne n 8 prosscution
0f any ¢case 1n Deha © 4 State 1In [
district court, and in auch cases he shall
Teoaive all Or one-nalf of ths fess allowed
by law to distrlct attorneys, according as
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he 2ctad slons or gointlz. In auch oases

8 Bhail recelve a or one-half of the
feas allowed by law to ths dlstrict attor-
nay whoss duties he perforams, oOr agssists

in performing, but ahall racsive no part

of the coostituticnal salary sllowed to
such Aaistrict attorney, acocrding as he
acted alons or jointly; provided that fees
collsctsd by the county sttorney from the
State for such services shall be deductad
by the Comptroller of Tublic Acccunts from
the faes which otherwise would hava besn
paid to the district attorney had he repre-
gsnted the State alons; rrovided further
this artiole shall not be construed as ia-
hibiting any county attorney froz volunterily,
vwith the ccnssnt cf the district sttoranay,
pgsistins the dlatrict attornsy in the per-
foruance of his rsspactive duties, without
compensatlon. {.is angnded ‘cts 1933, 43rd.
1e8., p. 177, ch. 83.)?

"The quastion thus presented as I see 14 is
the constr&ction of the word "faas” as to its
synonyay with the words "“salary"™ or "pay”, in this
particular instancs. :

"It is my contention that the word "fses"
this Statute should be construed with rererani:
to the purposs of the Statuts, which in this in-
stance was undoubtedly to provide gcdpensgation
for County Attorneys, who act in the sbsanos of
Diatriot Attorneys, at the smamns rste of ray as
District Attorneys, and out of the fund set aside
_ Tor 'the Distriot Attorney. The Legislaturs un-
doubtedly contemplated that at tinas for soms
reeson ths District Attoraey would be unabla to
act or woulé need assasistance, and for that reason
msde provision for the coapensation of the County

Attorney. 4Any other consztruction leav
without meaning. aaveg the 2tatute

"It is my contention that tha =tatute, Art. 26
aforesaid, can be conegtrued in no othar'éay than
that ths verd "fees™ should ba used interchangeably

with the words "pay" or m"salary", or any oin
denotin: conpsnsetion. Vo ¢ 8T ?ords
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"It appsars to me that the Legislature in-
tended that tha County Attorneys should be paid
out of the salary fund of the District Attorney,
and that ths use of the word "feesa", instead of
the word "ealary” was siaply an oversizht, To
gubstsntiaste this statement, I call your attentlon
to the history of the various articlss involvad.
Article 26 vas svidently written at:a time when
District :ttorneys vere on a fee badia, The orig-
inal statute was the section which is above under-
1ined. The 4LOth Lezislature in 1927 amended Art-
{icle 1021 C.{.%¥., which provides for the payaant
of District Attornsys. Of coursa, srticle 1021,
had ths affsct of taking the District Attornsy
off tha fas bagia =2nd placing him on a per disa
bagis. The L3-d. Legislature in 1933, after ths
passagze of irticle 1021, and lts aaandment, 2men-
dad Articls 26, The amended vert bairg that
rortion which 49 nct undsrlined abova, T bellave
it t2 %3 the l2321 nrezuantion that the Larislaturas
took cognizance of the existing laws 2% the tlne
1t mada this amendmant, If thie 1= correct, the
Legislaturs then rasssd thelr azandment knowing .
that District sttorneys wara no longsar on a fae
basis, but were on a psr diea basia. Therefors,
ths intent of the Legislature was evidently to
reach any funds hald by the Comptrollar to pay
Distriot Attorneys for the purpose of paying
County Attornays vho act in thslr stead. Of courss,
Article 3886f (R.C.S.) is now the exiating atatuts
w»ith raferonce to payasnt of Distriot Attorneys.
The above 1s c¢ited for the purnoss of showing that
the Lesislature 414 not intand that tha word “fees™
should ba usgad in a rastricted senss. As abova
statsd, any other construction lsavas Article 26,
ags amanded, wholly valuseless and msaningless,

*T do not believe the Vogass cass, 67 S.". (24)
855, covsers the aituation. In thes first placs,
that proceading was svidently brouzht to recover
fees as provided by Article 1025 C. C. P. 1In thse
second plsca the Court in disposing of the oase
cltes Article 26 as it existed bafors its azand-
ment. The court held that ths County Attorasy
could not racov:sr fags provided by Article 1025
for tha reason that the District sttcrnay vwes not
on a fee basls but was raid undsr Articls 1021 on
a par dlem basis,
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"By the amendment to Artiole 26, passed
- after the per dien law, I believe the Legislature
clearly indicated its intention that the County
Attarney should bes paid out of the fund or monsy
set aside for the purpose of paying the Distriot
Attorney had he agted.

~ "Manifestly, if this intention is clearly
indicated, s strained or teschnical Gonstructiocn
of a mars word should not dbs allowed to dafeat
1t, especislly when such construction would be
inesquitadle, '

*I further csll your attention to the lang-
uage of Saction 2, orf Art. 3886f R. C. S., the
present salary law, This statute aspecifically
reapproprictes all amonies haretofore appropriated
by the lLeglslature to pay fees, salariaes, and
par diem sccounts of the officera nanmed,

“In view of the fact that ths County Attornsys
of Viectoris, Calhoun, Ssfugio and Jackson Countiss
are affected, I ask that you give this asttsr your
most cereful e¢oneideration.® ,

Article 31, Cods of Criminal Proéedure, provides:

?Yhenaver any distriet or county -attorney -
fails to attend any tera of ths digtrict, county
.-or Justices courts, the Judge of sald courts
or such justice may appoint some coupetent attorney
to perform the duties of such district or county -
attornsy, who shall be alloved the same compsnsa-
tion for hia services as is allowed the Zistrict
- attorney or county attorney. Said eppointzment
shall not extend beyond ths term of the court at
whioh it 1s mesde, and shsll be vecated upon thse
appearance of the district or sounty attornasy.”

As we understand your request you desire the opinion
of this department with referencs to the amount of coapsnsation,
if any, a oounty attorney is entitled when the county attornsey
aots in the abssnce of the district attorney under Article 25,
Code of Criminal Frocedures. ‘

i¢ think that Artiocle 26 and Article 31, supra, aust be



' | 697
Honorable W. L. ZTdwards, Page 5

congtrued together, and when 8o construsd, it {s clear that
the Legislature has nade it the duty, and it is likewise the
right, of the county attorney to repreasnt thg State in the
district courts in the adsenoce of ths diatrict attornsy. 1In
.ths sbsance of the distrioct ettorney, the duty and the au-
thority %0 represent the State in the district court is oon-
farred by the statutes upon the county attcrney. It is not
apontenplated nor is it necessary, that the court should desig-
nata the county attorney as district attorney pro texzx. I%

ia only when the distriot attorney and..the county sttorney are
absant that ths court ie suthorized to “mppoint a district
attorney pro tem, In a letter opinicn addressed to Honorabls
Cullen D. Vance, County Attorney, 3dna, Tsxas, on -ebruary

12, 1935, this depsrtment ruled that a district judge 18 with-
cut authority to appoint an attorney pro tem to represent the
State when either the distriot attornay or the county attornsy
i{s present,

When the gounty sttornsy acts in the absencs of the
distriet attorney he must receive his compensation for said
sarvices undar ths provisions of Articls 26, rathsr than under
the provisions of Article 31. The right of the county attornsy
in such instance to conpsnsation under Articls 26 depends upon
whethar fees are allowed to the district attorney of the dis-
triet for the sarvices perforned, in the absencs of the dis-
trioct attorney, by the county sttornsy. Since January 1, 1936,
the district attornqia in &ll Judicisl districts of this State
have been compsnsated by the payment of an annual salary in
12 equal monthly 1nsga1 snts, rather then by the sllowance
of fess. (Articls 3886f, Vernon's Annotated Civil Statutes)
*This coapensation ddes not depend on the number of csass
tried, or the result achieved, and excludes sll other compen-
sation except his annual salary.” (Voges v, Sheppard, Coam,
App. of Tex. Section A, opinion adopted by the Supremes Court,
67 s.v. {2nd) 856.,) Sincs district attorneys are no longer
ocompsnsated on the fee basis, but by the paymant of an annual
salary, snd the lLeglalature has msde no provision for compen-
sating the county attorney who acts in the sbsence of the
4istrict attorney by sppropriation to him a part of the asslary
to be paid to the district attorney, it follows that the aounty
‘attorney who smets in the absencs of the district attorney ¥s
not entitled to compensstion for the services thus renderaed.

Truating tha£ ths foregoing fully anavers your in-
Qiny, we are

Youre vary truly
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